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Diana Sanders

From: Brad Bentley <brad.bentley@gmail.com>
Sent: Tuesday, March 1, 2022 2:09 PM
To: Diana Sanders
Cc: Suzie Dustin; Jordan Miller; millironk@fiberpipe.net; bdecker@hilmktg.com; Decker, Leslie; michael 

dustin; Brad Bentley
Subject: [EXTERNAL] Project No. 202102816 CU Requested Exhibit
Attachments: Appraisal.pdf

Diana ‐  Please include the attached letter and study as an exhibit for Project No. 202102816 hearing on 
Thursday March 10th.    

‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Ada County Commissioners: 

Here are the first three pages from a Property Appraisal that shows the negative impact that cell towers have 
on property values. 

The appraisal shows an approximate 9% negative property value impact on adjacent properties. 
($1,160,000 before cell tower, $1,045,000 after cell tower = $115,000 difference / $1,160,000 = 9%) 

This appraisal was submitted in relation to a previous cell tower application in Ada County (#201801311‐A), 
which site is located just 2.51 miles from the current CUP application site. 

While property values have changed since the report was issued, it goes to reason that 
the negative percentage value impact would directionally remain consistent over time. 

As desired, this appraisal can be found in full as Exhibit #21A of Ada County Project #201801311‐A. 

Thank you, 

Brad Bentley and Neighbors 

CAUTION: This email originated from outside Ada County email servers. Do not click on links or open attachments unless you 
recognize the sender and know the content is safe. Verify the sender by mouse‐hovering over their display name in order to see 
the sender’s full email address and confirm it is not suspicious. If you are unsure an email is safe, please report the email by 
using the 'Phish Alert' button in Outlook. 

EXHIBIT 29
202102816 CU
CLARK WARDELL LLC
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March 1, 2022 

Ada County Commissioners: 

Attached is a partial transcript of the Ada County Commissioners hearing on January 30, 2019, 
in regard to a previous cell tower application in Ada County (#201801311-A), which site is 
located just 2.51 miles from the current CUP application site. 

Please note some of former Commissioner V1sser's comments: 

Pg 3 lines 15 to 23: 
"The U.S. Constitution protects Americans' property rights through the Fifth and Fourteenth 
Amendments. That's the due process clause. There's also the Fifth Amendment's taking clause. 
Since 1926 the United States Supreme Court has consistently treated one's property rights as a 
foundational, fundamental right. A 1926 case is Village of Euclid v. Ambler, and it's found at 272 
U.S. 365." 

Pg 3 line24 to Pg 4 line 7: 
"Article I, Section 1 of the Idaho Constitution declares our inalienable rights. It says, 'All men', 
they excluded women back then, but we're taking part with that. So I would paraphrase, 'All 
men and women, by nature free and equal to have certain inalienable rights, among which are 
enjoying and defending life and liberty' -- and I stress this next line -- 'acquiring, possessing, and 
protecting property."' 

Pg 4 line 16 to 24: 
"Let's look at the Idaho code and LLUPA. The first stated purpose of LLUPA is that 'This Act shall 
be - the purpose of it, it shall be to promote the health, safety, and general welfare of the 
people of the state of Idaho as follows.' It has an extensive list. The first item on that list is 
sentence A. And it says, 'To protect the property rights.' Cities and counties are also directed to 
follow LLUPA." 

Pg 5 lines 4 to 12: 
"Next let's consider the Ada County code, and specifically Title 8, which addresses Ada County 
zoning. In subsection 8-12 we have a purpose. And it states that 'Some of the relevant purposes 
are' -- I added 'some.' Some of the relevant purposes are, '(A), to carry out the intent and 
purposes of the land use, local Land Use Planning Act, LLUPA; (El, to ensure the most 
appropriate use of properties; and (Fl, to protect property rights and enhance property 
values.'" 

Pg 5 line 16 to Pg 6 line 2: 
"In addition, Section 8-l-9(a) addresses the preservation of property -- private property rights. 
'This title shall be interpreted to equally protect citizens from undue encroachment' -- we heard 
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that term used tonight. I think we have an idea of what that means, even if it means something 
different to one another -- 'on their private property by their neighbor's use of their private 
property.' Let me repeat that because I broke it up. 'This title shall be interpreted to equally 
protect citizens from the undue encroachment on their private property by their neighbor's use 
of their private property."' 

Pg 6 lines 9 to 12: 
"I believe that the evidence from the testimony of the neighborhood residents shows that the 
tower would be an undue encroachment of their private property rights." 

Pg 6 line 22 to 24 and Pg 7 line 3 to line 13: 
"In Title 8 of the Ada County zoning, in Chapter 5 we have specific use standards. And Article B 
addresses conditional uses. Conditional use standards are covered in this section ...... Letter J 
states, 'The decision-making body may require additional conditions to mitigate impacts. The 
conditions may include, but are not limited to, any of the following. No. 4 on that list says that 
'Other standards necessary to protect public health, safety, and welfare, and to mitigate 
adverse effects on surrounding property.' For emphasis, I'll repeat that: 'to mitigate adverse 
effects on surrounding property.' We don't have the word 'undue' there. We have a clear 
statement." 

Commissioners, please note: In this hearing the Commissions overturned the Planning and 
Zoning Commission's decision and DENIED the conditional use permit for the cell tower. The 
matter was later heard by the courts. We would request that same consideration be afforded 
to us as was our neighbors. Please deny the CUP and, if necessary, let us have our day in court. 

Thank you, 
Brad & Allie Bentley 

D  13  
K,;k ' J I M  ,  

ti( 
/- eslie Decker 

l 4 f f / l , , 1 4 - -
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 PARTIAL TRANSCRIPT OF ADA COUNTY BOARD OF COMMISSIONERS

   RECORDED PUBLIC HEARING

   JANUARY 30, 2019

   COMMISSIONERS PRESENT:

  KENDRA KENYON, CHAIRWOMAN

 DIANA LACHIONDO

   RICK VISSER

  TRANSCRIBED BY:

  JEFF LaMAR, C.S.R. No. 640

  Notary Public
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Ada County Commissioners - Public Hearing - January 30, 2019
Audio Transcription

2

 1   (Begin transcription at 38:46 of audio

 2    file.)

 3    CHAIRWOMAN KENYON:  Okay.  Seeing that there's

 4   no further testimony, we're going to now close the

 5   public hearing.  And we will -- among the Board we'll

 6   ask questions and deliberate.  So we'll open that up.

 7   Commissioner Visser or

 8   Commissioner Lachiondo, whoever wants to start.

 9    COMMISSIONER VISSER:  I'm ready -- I'm prepared

10   to lead off with the discussion tonight.

11   I think our questions have been adequately

12   addressed, and I applaud my fellow Commissioners for an

13   excellent job of partaking in this hearing tonight,

14   being their first one.

15   So thank you.

16    CHAIRWOMAN KENYON:  Thank you.

17    COMMISSIONER VISSER:  Congratulations.

18   Ladies and gentlemen, in reviewing local

19   land-use matters, I rely on a legal analysis that I

20   learned over 30 years ago in law school.  It's called

21   IRAC.  It's an acronym for issue, rule, application,

22   and conclusion.

23   In regard to tonight's hearing, here's my

24   analysis:  The issue, that's the "I" in IRAC.  Very

25   straightforward.  Should a cell tower be placed in the
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 1   proposed location?

 2   Second is "R" for rule or law.  The law is

 3   clear for County Commissioners considering land-use

 4   matters.  That law is found in the Idaho code in

 5   Section 67 dash -- Title 67, in Idaho Code 67-6501 and

 6   following.  For short, it's called LLUPA.  It's also

 7   found in the Ada County code in Title 8, which deals

 8   with Ada County zoning.  And we are required to follow

 9   LLUPA, as are every other local government.

10   It's also found -- the laws that I've also

11   found are in the United States Constitution and the

12   Idaho Constitution.  Plus, we have the advantage of

13   established and binding precedent from our own Idaho

14   appellate courts.

15   The U.S. Constitution protects Americans'

16   property rights through the Fifth and Fourteenth

17   Amendments.  That's the due process clause.  There's

18   also the Fifth Amendment's taking clause.

19   Since 1926 the United States Supreme Court

20   has consistently treated one's property rights as a

21   foundational, fundamental right.  A 1926 case is

22   Village of Euclid v. Ambler, and it's found at 272 U.S.

23   365.

24   Article I, Section 1 of the Idaho

25   Constitution declares our inalienable rights.  It says,
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 1   "All men," they excluded women back then, but we're

 2   taking part with that.  So I would paraphrase, "All men

 3   and women, by nature free and equal to have certain

 4   inalienable rights, among which are enjoying and

 5   defending life and liberty" -- and I stress this next

 6   line -- "acquiring, possessing, and protecting

 7   property."  And it adds, "presume happiness and

 8   securing safety."

 9   I'm not saying that one's property rights

10   are unlimited.  In fact, I believe most of you would be

11   surprised to learn that not a single one of our

12   constitutional rights are unlimited.  Every one of our

13   constitutional rights have some limit by statute, by

14   ruling, by regulation.  An example of that is zoning

15   ordinances.

16   Let's look at the Idaho code and LLUPA.

17   The first stated purpose of LLUPA is that "This Act

18   shall be -- the purpose of it, it shall be to promote

19   the health, safety, and general welfare of the people

20   of the state of Idaho as follows."  It has an extensive

21   list.  The first item on that list is sentence A.  And

22   it says, "To protect the property rights."

23   Cities and counties are also directed to

24   follow LLUPA.  I mentioned that earlier.

25   In addition, all zoning decisions are to
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 1   include expressed standards.  Those were incorporated

 2   through the evidence tonight and also, I hope, in what

 3   I share with you.

 4   Next let's consider the Ada County code,

 5   and specifically Title 8, which addresses Ada County

 6   zoning.  In subsection 8-12 we have a purpose.  And it

 7   states that "Some of the relevant purposes are" -- I

 8   added "some."  "Some of the relevant purposes are, A,

 9   to carry out the intent and purposes of the land use --

10   local Land Use Planning Act, LLUPA; E, to ensure the

11   most appropriate use of properties; and F, to protect

12   property rights and enhance property values."

13   Finally, G says that "We are to provide a

14   method of administration, as authorized by the

15   Constitution and the laws of the State of Idaho."

16   In addition, Section 8-1-9(a) addresses the

17   preservation of property -- private property rights.

18   "This title shall be interpreted to equally protect

19   citizens from undue encroachment" -- we heard that term

20   used tonight.  I think we have an idea of what that

21   means, even if it means something different to one

22   another -- "on their private property by their

23   neighbor's use of their private property."  Let me

24   repeat that because I broke it up.  "This title shall

25   be interpreted to equally protect citizens from the
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 1   undue encroachment on their private property by their

 2   neighbor's use of their private property."  The second

 3   part of it that is equal to that is just vice versa of

 4   that.

 5   Let's look at section "A" and "C" in my

 6   IRAC analysis.  So I'm going to apply the law as I see

 7   it, and I'm going to provide my conclusion.

 8   My findings:  Based on the above code

 9   section, the preservation of private property rights, I

10   believe that the evidence from the testimony of the

11   neighborhood residents shows that the tower would be an

12   undue encroachment of their private property rights.  I

13   believe that the evidence that we heard tonight -- and

14   I accept it -- the appraisal by Mr. Corlett showed that

15   the estimates of property values, not speculative, but

16   an estimate, showed a decrease of 10 percent.

17   I place a high value on the testimony of an

18   expert, and it can only be rebutted, in my opinion, and

19   in some legal circles, quite a few to be exact, by

20   another expert's testimony.  No such testimony was

21   provided tonight.

22   In Title 8 of the Ada County zoning, in

23   Chapter 5 we have specific use standards.  And

24   Article B addresses conditional uses.  Conditional use

25   standards are covered in this section, and it begins
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 1   with, "In addition to the specific use standards set

 2   forth in this chapter, the following standards shall

 3   apply," and the list follows.  Letter J states, "The

 4   decision-making body may require additional conditions

 5   to mitigate impacts.  The conditions may include, but

 6   are not limited to, any of the following."

 7   No. 4 on that list says that "Other

 8   standards necessary to protect public health, safety,

 9   and welfare, and to mitigate adverse effects on

10   surrounding property."  For emphasis, I'll repeat that:

11   "to mitigate adverse effects on surrounding property."

12   We don't have the word "undue" there.  We have a clear

13   statement.

14   I believe in reviewing the ruling of the

15   Ada County Planning and Zoning Commission in which they

16   approved the conditional-use permit for the

17   installation of this cell tower, they failed on one

18   vital accord.  I did not find any adequate standards to

19   mitigate adverse effects on the surrounding property.

20   However, tonight we heard testimony from

21   Mr. AJ Osborne that he is willing to buy parcels, buy

22   property, and provide that to the cell phone company as

23   an alternative location.

24   Also, in subsection 8-5-3114 -- and I'm

25   sure you're all taking notice of that numerous number
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 1   there -- we have the tower antenna structure section in

 2   regard to commercial towers.  Subsection 10(f) states

 3   that "Towers shall be architecturally and visually

 4   compatible with the existing structures, vegetation,

 5   and other uses in the area, or likely to exist in the

 6   area, under the terms of the applicable base district

 7   or Comprehensive Plan.  The decision-making body shall

 8   consider" -- and I emphasize this next line -- "but

 9   shall not be limited to the following factors:  Similar

10   height, color, bulk, shape, camouflage techniques,

11   et cetera."

12   My findings of facts on this analysis, this

13   final analysis:  Based on the extensive testimony from

14   existing homeowners near the proposed site and the

15   exhibits that we received, which were a lot, over 100,

16   I find that this tower is not architecturally and

17   visually compatible with the existing homes or

18   structures; hence, I believe that there was substantial

19   evidence presented that there was an adverse and undue

20   impact.

21   Therefore, I would approve and grant

22   tonight's appeal.

23   Thank you.

24    CHAIRWOMAN KENYON:  Thank you, Commissioner.

25   Commissioner Lachiondo, would you like to
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 1   weigh in?

 2    COMMISSIONER LACHIONDO:  Thank you for the

 3   opportunity.  And this is my first time weighing in.

 4   And I am not an attorney, so I will not be citing code.

 5   But I have had the opportunity to work with

 6   our staff and review obviously the thousands of pages,

 7   as well as consult with attorneys.  And based on both

 8   the testimony presented tonight, as well as the

 9   evidence presented leading up to tonight, I have some

10   concerns with regard to the conditional-use permit

11   approval, and specifically section B, the section on

12   "The proposed use shall not create undue, adverse

13   impacts on surrounding properties."

14   As Mr. Leonard noted when I specifically

15   asked, that is a subjective decision, and there's not

16   necessarily a standard set out by code.  It is

17   determined on how we perceive those undue impacts to be

18   occurring and certainly how people in the area do.

19   And so I'd like to note that I don't

20   believe that the cell phone tower is compatible with

21   surrounding properties, and this area is zoned rural

22   residential zoning, and this is a private commercial

23   use.  I do consider the proposed cell tower to be

24   obtrusive and imposing into surrounding properties.

25   And I'm not satisfied that the applicant
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 1   has exhausted all other available options for leasing

 2   land, based on the testimony tonight.

 3   And finally, I'm not convinced that

 4   construction of this cell tower will -- or I am

 5   convinced that construction of this cell tower will

 6   diminish property values.

 7   A couple other things that I want to note:

 8   While I do not believe this is a compatible use in this

 9   area, one of the arguments that was made was because of

10   million-dollar homes in the area.  And I'd like to

11   note, we don't take into consideration, and nor should

12   we, the valuation of anyone's particular home.  Whether

13   it was a $50,000 home or a million-dollar home, each

14   applicant or appellant would have the right to come up

15   and talk about this.

16   And finally, not as it relates to findings

17   on this particular application, although it was brought

18   up during the course of this application -- and again,

19   bear with me.  I've been here for two-and-a-half

20   weeks -- my understanding, Mayor and Councilmembers and

21   Community, is that over time or in the past few years

22   there has been some attempts to restart the

23   incorporation of Eagle's Comprehensive Plan into Ada

24   County's Comprehensive Plan, and that as things happen

25   people get busy, and maybe there are some other matters
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 1   that needed to put that on pause.  And so it's

 2   unfortunate, but this has maybe brought this back to

 3   our attention.

 4   But I would like to note that I will be

 5   encouraging our staff to work with Eagle to look at

 6   adopting their most updated Eagle Comprehensive Plan

 7   into our Comprehensive Plan.

 8    CHAIRWOMAN KENYON:  Any additional comments?

 9    COMMISSIONER LACHIONDO:  Thank you.

10    CHAIRWOMAN KENYON:  Before we entertain a

11   motion, I'm not going to repeat what the two

12   Commissioners have just said.  I'll be very, very

13   brief.

14   I, too, believe that there's not been an

15   exhaustive search for a more appropriate location.  I

16   also believe that the tower is not architecturally or

17   visibly compatible with a rural neighborhood in a

18   commercial use.

19   I also believe that the construction and

20   maintenance of the tower does invade the privacy of the

21   home, as seen with the photograph that it's literally

22   60 steps away.

23   And I also find that there could possibly

24   be a safety issue with it being this close.  It looks

25   like it's being placed in a field with weeds.  It could
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 1   easily catch fire.  If that tower of 70-foot fell over,

 2   it would be literally right in the back yard of the

 3   neighbor's house.  And so I also believe that the use

 4   would create an undue, adverse impact on the

 5   surrounding neighbors and their surrounding properties.

 6   So with that, I will entertain a motion,

 7   unless there's further deliberation.

 8    COMMISSIONER VISSER:  I'm prepared to make a

 9   motion, the discussion warrants such a motion, so here

10   goes.

11   And this is a little legalese, but I didn't

12   draft it, so here goes.

13   Madam Chair, I move to approve Appeal

14   Application No. 2018-01311-A, i.e., the Eberle Berlin

15   appeal, and overturn the Planning and Zoning

16   Commission's decision -- I see some people crying in

17   the audience, and it kind of brings me to tears.  I'm

18   sorry.  I apologize for that.

19    CHAIRWOMAN KENYON:  I could read it for you.

20    COMMISSIONER VISSER:  No, I can do it,

21   Commissioner.

22   -- and overturn the Planning and Zoning

23   Commission's decision to grant the conditional-use

24   permit for construction of a cell phone tower, to

25   direct staff to prepare findings of fact and
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 1   conclusions of law consistent with our decision based

 2   upon the substantial record and the testimony presented

 3   tonight.

 4   I don't believe -- and we have to table it

 5   to a certain date because there will be revised

 6   findings.

 7   Do we have a date available at this time,

 8   or will that be determined?

 9    CHAIRWOMAN KENYON:  Yeah, we have to get a

10   second.  We have to second this, so...

11    COMMISSIONER VISSER:  Okay.  So pending a

12   second.

13   Development Services meeting to adopt the

14   revised findings of fact and conclusions of law.

15    COMMISSIONER LACHIONDO:  Second.

16    CHAIRWOMAN KENYON:  Okay.  We have a motion and

17   a second.

18   All those in favor state "aye."

19    COMMISSIONER VISSER:  Aye.

20    COMMISSIONER LACHIONDO:  Aye.

21    CHAIRWOMAN KENYON:  Aye.

22   The ayes have it.  The motion carries.

23   Okay.  We'd like to -- we'll go ahead and

24   pick a date now before we close.

25    UNIDENTIFIED SPEAKER:  Yes.  Yes.

Exhibit 30



Ada County Commissioners - Public Hearing - January 30, 2019
Audio Transcription

14

 1    CHAIRWOMAN KENYON:  Uh-huh.  So if you'll hang

 2   in there one more minute with us.

 3    UNIDENTIFIED SPEAKER:  Madam Chair,

 4   Commissioners, the next scheduled meeting is

 5   February 6th, there's a scheduled public hearing.

 6   March 6th there's a public hearing.  And then there is

 7   a February 20th follow-up meeting, which currently we

 8   don't have, which may be an option as well.

 9    UNIDENTIFIED SPEAKER:  [Unintelligible.]

10    UNIDENTIFIED SPEAKER:  [Unintelligible.]

11    CHAIRWOMAN KENYON:  February 6th?  Okay.  So

12   we're going to table -- table this to February 6th, and

13   then come back with the revisions of the findings of

14   fact and conclusions of law and order.  Okay?

15   All right.  We'll now close the public

16   hearing and -- or I'm sorry.  We'll now recess and be

17   off the record.

18   And again, we thank you all very much for

19   your patience and helping.

20   (End of audio file at 55:48.)

21 -oOo-

22

23

24

25
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 2
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 1   (Begin transcription at 38:46 of audio

 2    file.)

 3    CHAIRWOMAN KENYON:  Okay.  Seeing that there's

 4   no further testimony, we're going to now close the

 5   public hearing.  And we will -- among the Board we'll

 6   ask questions and deliberate.  So we'll open that up.

 7   Commissioner Visser or

 8   Commissioner Lachiondo, whoever wants to start.

 9    COMMISSIONER VISSER:  I'm ready -- I'm prepared

10   to lead off with the discussion tonight.

11   I think our questions have been adequately

12   addressed, and I applaud my fellow Commissioners for an

13   excellent job of partaking in this hearing tonight,

14   being their first one.

15   So thank you.

16    CHAIRWOMAN KENYON:  Thank you.

17    COMMISSIONER VISSER:  Congratulations.

18   Ladies and gentlemen, in reviewing local

19   land-use matters, I rely on a legal analysis that I

20   learned over 30 years ago in law school.  It's called

21   IRAC.  It's an acronym for issue, rule, application,

22   and conclusion.

23   In regard to tonight's hearing, here's my

24   analysis:  The issue, that's the "I" in IRAC.  Very

25   straightforward.  Should a cell tower be placed in the
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 1   proposed location?

 2   Second is "R" for rule or law.  The law is

 3   clear for County Commissioners considering land-use

 4   matters.  That law is found in the Idaho code in

 5   Section 67 dash -- Title 67, in Idaho Code 67-6501 and

 6   following.  For short, it's called LLUPA.  It's also

 7   found in the Ada County code in Title 8, which deals

 8   with Ada County zoning.  And we are required to follow

 9   LLUPA, as are every other local government.

10   It's also found -- the laws that I've also

11   found are in the United States Constitution and the

12   Idaho Constitution.  Plus, we have the advantage of

13   established and binding precedent from our own Idaho

14   appellate courts.

15   The U.S. Constitution protects Americans'

16   property rights through the Fifth and Fourteenth

17   Amendments.  That's the due process clause.  There's

18   also the Fifth Amendment's taking clause.

19   Since 1926 the United States Supreme Court

20   has consistently treated one's property rights as a

21   foundational, fundamental right.  A 1926 case is

22   Village of Euclid v. Ambler, and it's found at 272 U.S.

23   365.

24   Article I, Section 1 of the Idaho

25   Constitution declares our inalienable rights.  It says,
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 1   "All men," they excluded women back then, but we're

 2   taking part with that.  So I would paraphrase, "All men

 3   and women, by nature free and equal to have certain

 4   inalienable rights, among which are enjoying and

 5   defending life and liberty" -- and I stress this next

 6   line -- "acquiring, possessing, and protecting

 7   property."  And it adds, "presume happiness and

 8   securing safety."

 9   I'm not saying that one's property rights

10   are unlimited.  In fact, I believe most of you would be

11   surprised to learn that not a single one of our

12   constitutional rights are unlimited.  Every one of our

13   constitutional rights have some limit by statute, by

14   ruling, by regulation.  An example of that is zoning

15   ordinances.

16   Let's look at the Idaho code and LLUPA.

17   The first stated purpose of LLUPA is that "This Act

18   shall be -- the purpose of it, it shall be to promote

19   the health, safety, and general welfare of the people

20   of the state of Idaho as follows."  It has an extensive

21   list.  The first item on that list is sentence A.  And

22   it says, "To protect the property rights."

23   Cities and counties are also directed to

24   follow LLUPA.  I mentioned that earlier.

25   In addition, all zoning decisions are to

Exhibit 30



Ada County Commissioners - Public Hearing - January 30, 2019
Audio Transcription

5

 1   include expressed standards.  Those were incorporated

 2   through the evidence tonight and also, I hope, in what

 3   I share with you.

 4   Next let's consider the Ada County code,

 5   and specifically Title 8, which addresses Ada County

 6   zoning.  In subsection 8-12 we have a purpose.  And it

 7   states that "Some of the relevant purposes are" -- I

 8   added "some."  "Some of the relevant purposes are, A,

 9   to carry out the intent and purposes of the land use --

10   local Land Use Planning Act, LLUPA; E, to ensure the

11   most appropriate use of properties; and F, to protect

12   property rights and enhance property values."

13   Finally, G says that "We are to provide a

14   method of administration, as authorized by the

15   Constitution and the laws of the State of Idaho."

16   In addition, Section 8-1-9(a) addresses the

17   preservation of property -- private property rights.

18   "This title shall be interpreted to equally protect

19   citizens from undue encroachment" -- we heard that term

20   used tonight.  I think we have an idea of what that

21   means, even if it means something different to one

22   another -- "on their private property by their

23   neighbor's use of their private property."  Let me

24   repeat that because I broke it up.  "This title shall

25   be interpreted to equally protect citizens from the
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 1   undue encroachment on their private property by their

 2   neighbor's use of their private property."  The second

 3   part of it that is equal to that is just vice versa of

 4   that.

 5   Let's look at section "A" and "C" in my

 6   IRAC analysis.  So I'm going to apply the law as I see

 7   it, and I'm going to provide my conclusion.

 8   My findings:  Based on the above code

 9   section, the preservation of private property rights, I

10   believe that the evidence from the testimony of the

11   neighborhood residents shows that the tower would be an

12   undue encroachment of their private property rights.  I

13   believe that the evidence that we heard tonight -- and

14   I accept it -- the appraisal by Mr. Corlett showed that

15   the estimates of property values, not speculative, but

16   an estimate, showed a decrease of 10 percent.

17   I place a high value on the testimony of an

18   expert, and it can only be rebutted, in my opinion, and

19   in some legal circles, quite a few to be exact, by

20   another expert's testimony.  No such testimony was

21   provided tonight.

22   In Title 8 of the Ada County zoning, in

23   Chapter 5 we have specific use standards.  And

24   Article B addresses conditional uses.  Conditional use

25   standards are covered in this section, and it begins

Exhibit 30



Ada County Commissioners - Public Hearing - January 30, 2019
Audio Transcription

7

 1   with, "In addition to the specific use standards set

 2   forth in this chapter, the following standards shall

 3   apply," and the list follows.  Letter J states, "The

 4   decision-making body may require additional conditions

 5   to mitigate impacts.  The conditions may include, but

 6   are not limited to, any of the following."

 7   No. 4 on that list says that "Other

 8   standards necessary to protect public health, safety,

 9   and welfare, and to mitigate adverse effects on

10   surrounding property."  For emphasis, I'll repeat that:

11   "to mitigate adverse effects on surrounding property."

12   We don't have the word "undue" there.  We have a clear

13   statement.

14   I believe in reviewing the ruling of the

15   Ada County Planning and Zoning Commission in which they

16   approved the conditional-use permit for the

17   installation of this cell tower, they failed on one

18   vital accord.  I did not find any adequate standards to

19   mitigate adverse effects on the surrounding property.

20   However, tonight we heard testimony from

21   Mr. AJ Osborne that he is willing to buy parcels, buy

22   property, and provide that to the cell phone company as

23   an alternative location.

24   Also, in subsection 8-5-3114 -- and I'm

25   sure you're all taking notice of that numerous number
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 1   there -- we have the tower antenna structure section in

 2   regard to commercial towers.  Subsection 10(f) states

 3   that "Towers shall be architecturally and visually

 4   compatible with the existing structures, vegetation,

 5   and other uses in the area, or likely to exist in the

 6   area, under the terms of the applicable base district

 7   or Comprehensive Plan.  The decision-making body shall

 8   consider" -- and I emphasize this next line -- "but

 9   shall not be limited to the following factors:  Similar

10   height, color, bulk, shape, camouflage techniques,

11   et cetera."

12   My findings of facts on this analysis, this

13   final analysis:  Based on the extensive testimony from

14   existing homeowners near the proposed site and the

15   exhibits that we received, which were a lot, over 100,

16   I find that this tower is not architecturally and

17   visually compatible with the existing homes or

18   structures; hence, I believe that there was substantial

19   evidence presented that there was an adverse and undue

20   impact.

21   Therefore, I would approve and grant

22   tonight's appeal.

23   Thank you.

24    CHAIRWOMAN KENYON:  Thank you, Commissioner.

25   Commissioner Lachiondo, would you like to
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 1   weigh in?

 2    COMMISSIONER LACHIONDO:  Thank you for the

 3   opportunity.  And this is my first time weighing in.

 4   And I am not an attorney, so I will not be citing code.

 5   But I have had the opportunity to work with

 6   our staff and review obviously the thousands of pages,

 7   as well as consult with attorneys.  And based on both

 8   the testimony presented tonight, as well as the

 9   evidence presented leading up to tonight, I have some

10   concerns with regard to the conditional-use permit

11   approval, and specifically section B, the section on

12   "The proposed use shall not create undue, adverse

13   impacts on surrounding properties."

14   As Mr. Leonard noted when I specifically

15   asked, that is a subjective decision, and there's not

16   necessarily a standard set out by code.  It is

17   determined on how we perceive those undue impacts to be

18   occurring and certainly how people in the area do.

19   And so I'd like to note that I don't

20   believe that the cell phone tower is compatible with

21   surrounding properties, and this area is zoned rural

22   residential zoning, and this is a private commercial

23   use.  I do consider the proposed cell tower to be

24   obtrusive and imposing into surrounding properties.

25   And I'm not satisfied that the applicant
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 1   has exhausted all other available options for leasing

 2   land, based on the testimony tonight.

 3   And finally, I'm not convinced that

 4   construction of this cell tower will -- or I am

 5   convinced that construction of this cell tower will

 6   diminish property values.

 7   A couple other things that I want to note:

 8   While I do not believe this is a compatible use in this

 9   area, one of the arguments that was made was because of

10   million-dollar homes in the area.  And I'd like to

11   note, we don't take into consideration, and nor should

12   we, the valuation of anyone's particular home.  Whether

13   it was a $50,000 home or a million-dollar home, each

14   applicant or appellant would have the right to come up

15   and talk about this.

16   And finally, not as it relates to findings

17   on this particular application, although it was brought

18   up during the course of this application -- and again,

19   bear with me.  I've been here for two-and-a-half

20   weeks -- my understanding, Mayor and Councilmembers and

21   Community, is that over time or in the past few years

22   there has been some attempts to restart the

23   incorporation of Eagle's Comprehensive Plan into Ada

24   County's Comprehensive Plan, and that as things happen

25   people get busy, and maybe there are some other matters
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 1   that needed to put that on pause.  And so it's

 2   unfortunate, but this has maybe brought this back to

 3   our attention.

 4   But I would like to note that I will be

 5   encouraging our staff to work with Eagle to look at

 6   adopting their most updated Eagle Comprehensive Plan

 7   into our Comprehensive Plan.

 8    CHAIRWOMAN KENYON:  Any additional comments?

 9    COMMISSIONER LACHIONDO:  Thank you.

10    CHAIRWOMAN KENYON:  Before we entertain a

11   motion, I'm not going to repeat what the two

12   Commissioners have just said.  I'll be very, very

13   brief.

14   I, too, believe that there's not been an

15   exhaustive search for a more appropriate location.  I

16   also believe that the tower is not architecturally or

17   visibly compatible with a rural neighborhood in a

18   commercial use.

19   I also believe that the construction and

20   maintenance of the tower does invade the privacy of the

21   home, as seen with the photograph that it's literally

22   60 steps away.

23   And I also find that there could possibly

24   be a safety issue with it being this close.  It looks

25   like it's being placed in a field with weeds.  It could
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 1   easily catch fire.  If that tower of 70-foot fell over,

 2   it would be literally right in the back yard of the

 3   neighbor's house.  And so I also believe that the use

 4   would create an undue, adverse impact on the

 5   surrounding neighbors and their surrounding properties.

 6   So with that, I will entertain a motion,

 7   unless there's further deliberation.

 8    COMMISSIONER VISSER:  I'm prepared to make a

 9   motion, the discussion warrants such a motion, so here

10   goes.

11   And this is a little legalese, but I didn't

12   draft it, so here goes.

13   Madam Chair, I move to approve Appeal

14   Application No. 2018-01311-A, i.e., the Eberle Berlin

15   appeal, and overturn the Planning and Zoning

16   Commission's decision -- I see some people crying in

17   the audience, and it kind of brings me to tears.  I'm

18   sorry.  I apologize for that.

19    CHAIRWOMAN KENYON:  I could read it for you.

20    COMMISSIONER VISSER:  No, I can do it,

21   Commissioner.

22   -- and overturn the Planning and Zoning

23   Commission's decision to grant the conditional-use

24   permit for construction of a cell phone tower, to

25   direct staff to prepare findings of fact and
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 1   conclusions of law consistent with our decision based

 2   upon the substantial record and the testimony presented

 3   tonight.

 4   I don't believe -- and we have to table it

 5   to a certain date because there will be revised

 6   findings.

 7   Do we have a date available at this time,

 8   or will that be determined?

 9    CHAIRWOMAN KENYON:  Yeah, we have to get a

10   second.  We have to second this, so...

11    COMMISSIONER VISSER:  Okay.  So pending a

12   second.

13   Development Services meeting to adopt the

14   revised findings of fact and conclusions of law.

15    COMMISSIONER LACHIONDO:  Second.

16    CHAIRWOMAN KENYON:  Okay.  We have a motion and

17   a second.

18   All those in favor state "aye."

19    COMMISSIONER VISSER:  Aye.

20    COMMISSIONER LACHIONDO:  Aye.

21    CHAIRWOMAN KENYON:  Aye.

22   The ayes have it.  The motion carries.

23   Okay.  We'd like to -- we'll go ahead and

24   pick a date now before we close.

25    UNIDENTIFIED SPEAKER:  Yes.  Yes.
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 1    CHAIRWOMAN KENYON:  Uh-huh.  So if you'll hang

 2   in there one more minute with us.

 3    UNIDENTIFIED SPEAKER:  Madam Chair,

 4   Commissioners, the next scheduled meeting is

 5   February 6th, there's a scheduled public hearing.

 6   March 6th there's a public hearing.  And then there is

 7   a February 20th follow-up meeting, which currently we

 8   don't have, which may be an option as well.

 9    UNIDENTIFIED SPEAKER:  [Unintelligible.]

10    UNIDENTIFIED SPEAKER:  [Unintelligible.]

11    CHAIRWOMAN KENYON:  February 6th?  Okay.  So

12   we're going to table -- table this to February 6th, and

13   then come back with the revisions of the findings of

14   fact and conclusions of law and order.  Okay?

15   All right.  We'll now close the public

16   hearing and -- or I'm sorry.  We'll now recess and be

17   off the record.

18   And again, we thank you all very much for

19   your patience and helping.

20   (End of audio file at 55:48.)

21 -oOo-

22

23

24
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